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         IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

                 Present :  J. Hazarika, AJS 

                    Munsiff No.2 

                     Tezpur, Sonitpur 

               MONDAY, THE 8TH DAY OF JANUARY, 2018 

                                        

                       T.S. CASE NO. 49 OF 2013 

 

                   Gita Rani Gope and Ors. 

                                                         …..........….Plaintiff 

                                           Vs. 

                                   

     Priya Ranjan Dutta. 

                                                            .............….Defendants 

 

This suit coming on for final hearing on 08-12-2017 in presence of – 

    Mr. Suren Mishra Ld. Advocate for Plaintiff. 

     Mr. A.K. Paul Ld. Advocate for Defendant. 

 

 And having stood for consideration to this day, the Court  delivered the 

following Judgment: 
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                                    J U D G M E N T 

        PLAINTIFF’S CASE IN BRIEF: 

1. Plaintiffs are the legal heirs of Lt.Devi Prasad Gope, the owner of 

Schedule tenanted premises. Plaintiff No.1 is wife and 2 to 9 are sons and 

daughters of Lt. Devi Prasad Gope. The defendant has been carrying on 

his business in the tenanted premises in medicine under the name and 

style of „M/s. Maa Pharmaceuticals‟ as tenant of plaintiff. The defendant 

entered into a written tenancy agreement with Devi Prasad Gope on 1st 

February 1999 and again on 2nd February 2001 and as per the agreement 

the monthly rent was fixed at Rs.455/- (Rupees Four Hundred Fifty Five) 

only and Rs. 522/- (Rupees Five Hundred Twenty Two) only per month 

respectively and against every rent paid, the plaintiff use to issue rent 

receipts and after the death of Devi Prasad Gope, the rent was paid to 

the plaintiff‟s who became the joint landlords and who in return use to 

issue rent receipts. The monthly rent was enhanced to Rs.759/- (Rupees 

Seven Hundred Fifty Nine) only. The defendant has last paid rent for the 

month of December 2010 on 5-01-11 and thereafter stopped payment of 

monthly rent. The defendant has not paid rent to the plaintiff‟s from the 

month of January 2011 even after demands made by the plaintiff‟s and 

thereby became defaulter and liable to pay arrear rent @ Rs.759/- 

(Rupees Seven Hundred Fifty Nine) only from the month of January 2011 

to March 2013 amounting to Rs.20,493/- (Rupees Twenty Thousand Four 

Hundred Ninety Three) only. 

The plaintiff stated that the tenanted premises is a Assam type house and 

is more than 60 yrs old and in a dilapidated condition and proposed to 

demolish the same and to construct a multi storied RCC building in its 

place to increase the income of the plaintiffs. The tenant No. 1 to 4 

refused to vacate the tenanted premise and to pay any rent to plaintiff. 

The tenanted premise is bonafidely required by the plaintiff‟s for 

construction of multi storied RCC Building. Hence prayed for: 
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i) Recovery of arrear rent from the month of January 2011 to 

March 2013 @ Rs.759/- (Rupees Seven Hundred Fifty Nine) only 

per month i.e Rs. 20,493/- (Rupees Twenty Thousand Four 

Hundred Ninety Three) only from the defendant; 

ii) Recovery of future rent @ Rs.759/- (Rupees Seven Hundred 

Fifty Nine) only per month from the month of April 2013 until 

Decree; 

iii) For eviction of the defendant from the Schedule tenanted 

premises with his men and materials; 

iv) Recovery of vacant possession of the Schedule tenanted 

premises; 

v) Recovery of interest @ 18% per annum on the arrear rent; 

vi) Recovery of mesne profits @ Rs.50% per annum after decree 

until recovery of vacant possession. 

 

DEFENDANT’S STORY IN BRIEF: 

2. Defendant has contested the suit by filling Written Statement. The 

defendant has denied to the averments made in the plaint. The defendant 

states that he is originally the tenant of plaintiff‟s predecessor Devi Prasad 

Gope much prior to January 1999. That the defendant has denied to have 

entered into any tenancy written agreement  binding himself to pay the 

rent within 7 days of each succeeding English calendar month. The 

defendant has been paying the monthly rent at Rs.759/- (Rupees Seven 

Hundred Fifty Nine) only but when the rent was deposited in the court 

,the monthly rent was wrongly typed as Rs.776/- (Rupees Seven Hundred 

Seventy Six) only which he did not correct since the amount is small. The 

defendant has paid the monthly rent till the month of December 2010 by 

taking money receipts but thereafter the plaintiffs stopped giving money 

receipts due to want of common consensus  amongst plaintiffs as to who 

will issue the money receipt but the defendant being an old tenant 
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deposited the rent without money receipt till the month of December 

2012. That in the month of December 2012, the defendant came to know 

from a reliable source that the plaintiffs are forming a conspiracy to evict 

the defendant by showing them as defaulter by not issuing money 

receipt. Thereafter when the rent for the month of December 2012 

became due the defendant offered the rent to the male plaintiffs and 

requested for a money receipt, which was denied and as such the 

defendant was compelled to deposit the rent in the court from December 

2012 to June 2013. 

   He denied that the tenanted premise is 60 years old and is in a   

dilapidated condition. The defendant stated that there are seven tenants 

under the same roof in the tenanted premise and the plaintiff has 

targeted four tenants against whom eviction suit is filed since they 

demanded money receipt. Hence prayed for dismissing the suit with cost. 

3. On the above pleadings my Ld. Predecessor in office framed the following 

issues: 

 

i) Whether there is any cause of action for the suit? 

ii) Whether the defendant is a defaulter? 

iii) Whether the plaintiff has bonafide requirement of the suit 

premises? 

iv) Whether the plaintiff is entitled to recovery of rent from the month 

of January 2011 to March 2012 @ Rs.759/- (Rupees Seven 

Hundred Fifty Nine) only per month i.e. Rs.20, 493/- (Rupees 

Twenty Thousand Four Hundred Ninety Three) only? 

v) Whether the plaintiff is entitled to possession of suit premises by 

evicting the defendant? 

vi) Whether the plaintiff is entitled to other relief claimed for? 

vii) To what other relief/reliefs the plaintiffs are entitled? 

 



 

Page 5 of 12 

 

4. During the course of the trial the plaintiff has examined as many as two 

witnesses and defendant in total examines three witnesses. 

5. I have heard the oral argument advanced by the Ld. Advocates of both 

the parties and also perused the case record. 

 

DISCUSSION, DECISION AND REASON THEREOF: 

      

6. ISSUE No.1: Whether there is any cause of action for the Suit? 

7. The plaintiff in his pleading averred that the defendant has become 

defaulter and as such liable to be evicted from the tenanted premises and 

also that the tenanted premise is required bonafide for construction of 

RCC building. Contrary to the pleading of the plaintiff, defendant has 

denied to be a defaulter and also denied to the bonafide requirement of 

the tenanted premise. From the above facts, it is clear that there is a case 

which requires going for trial to prove the same. 

Hence, this issue is decided in affirmative. 

  For the sake of convenience issue no.2 and 4 are discussed together and 

issue no.3 and 5 are discussed together 

8. ISSUE No.2 and 4: Whether the defendant is a defaulter? And whether 

the plaintiff is entitled to recovery of rent from the month of January 

2011 to March 2012 @ Rs.759/- (Rupees Seven Hundred Fifty Nine) only 

per month i.e. Rs.20, 493/- (Rupees Twenty Thousand Four Hundred 

Ninety Three) only? 

9. PW1 in his evidence deposed that the defendant is the tenant firstly with 

Devi Prasad Gope and thereafter the death of Devi Prasad Gope the 

defendant became the tenant of the plaintiff. The defendant entered into 

tenancy agreement with Devi Prasad Gope on 1-02-1999 and again on 2-

02-2001 which is marked as Ext.1 and Ext.2 respectively and as per the 

said agreement the defendant is required to pay the rent within first week 

of every succeeding English calendar month. To which both DW1 and 

DW2 stated that there were no such legally binding agreement between 
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the defendant and Devi Prasad Gope binding the defendant to pay the 

monthly rent within first week of English calendar month and that there 

are instances of acknowledging the rent beyond 1st week of each English 

calendar month. 

10. In the second point of Ext.1 and Ext.2, it is written that “the monthly rent 

will be paid by the tenant to the landlord within the 1st week of every 

succeeding month and will take valid receipt”. The said agreements bear 

the signature of the defendant. Mere denial of being bound by any 

agreement to pay the rent within 1st week of every succeeding month in 

presence of a document containing the signature of the defendant is not 

sustainable. The defendant failed to bring in any evidence discarding the 

same. Its only in Ext.H,T,U and X, the rent were paid beyond the 1st week 

but in the rest of the exhibits exhibited by the defendant, the rent were 

paid within the 1st week of the month. The instances of payment of rent 

beyond 1st week is less than payment within 1st week, including the 

written agreement to pay rent within 1st week, directs towards the 

possibility of defendant binding himself via agreement to pay the rent 

within 1st week of every succeeding month. 

11. The PW 1 further deposed that the defendant did not pay rent from the 

month of January 2011 to March 2013, irrespective of demands made. 

DW1 whereas deposed that the plaintiff issued rent receipt till December 

2010 and thereafter due to ill motive and want of common consensus 

among the plaintiffs as to who will issue the rent receipt, the plaintiff did 

not issue rent receipt and the defendant being an old tenant continued 

paying rent even after December 2010 till November 2012 without rent 

receipt. And that the defendant in the month of December 2012 came to 

know from the reliable source that there is a hidden conspiracy of the 

plaintiffs as to evict the defendant by showing him as defaulter by not 

issuing money receipt. And thereafter he offered the rent for the month 

of December 2012 to all the male defendants to accept the same by 

issuing money receipt. On being denied, the defendant was bound to pay 

the rent from the month of December 2012 in the court. Here the 
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question arises, whether the defendant paid the rent from the month of 

January 2011 to November 2012 to plaintiff without rent receipt? 

12. The burden to prove a fact delves upon the person who asserts it. DW 1 

has not being able to prove the denial of issuance of rent receipt for the 

month of January 2011 to November 2012 by the plaintiff nor any 

evidence to prove that the rent was actually paid by the defendant to the 

plaintiff for the said period. If the defendant has indeed paid the rent for 

the said period, it is incumbent upon the defendant to prove the same by 

producing any books of account etc. kept for the purpose of the business. 

Moreover the plaintiff has exhibited ext. 23, 24,28,32,33 the rent receipt 

for the month of November 2012 and December 2012 issued to other 

tenants in the suit premise. Moreover, the defendant failed to prove that 

the plaintiff has indeed refused to accept the rent and the reliable source 

from whom the defendant got to know about the conspiracy of the 

plaintiff was also not examined by the defendant, in order to prove the 

same. So, from the above discussion, it can be held that the defendant 

has not paid the rent from the month of January 2011 to November 2012. 

And as such is liable to pay Rs. 759/- only (Rupees Seven Hundred Fifty 

Nine Only) per month for the said month totalling to Rs.20,493/- only( 

Rupees twenty thousand four hundred and ninety three only). However 

since the PW 1 in his cross examination stated that the advance amount 

of Rs.12,000/- (Rupees Twelve Thousand) only paid by the defendant to 

Devi Prasad Gope was not adjudged with the defendant‟s rent, so the 

same is liable to be deducted from the total amount of Rs.20,493/- 

(Rupees Twenty Thousand Four Hundred and Ninety Three) only. 

13. Now the next question that arises at this juncture is, whether the rent 

tendered in the court is valid legal tender? Let me examine the relevant 

provisions of law in this regard. The opening lines of section 5(4) of the 

Assam Urban Areas Rent Control Act, 1972 provides:   

“when the landlord refuses to accept the lawful rent offered by 

his tenant, the tenant may within fortnight of its becoming due, 
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deposit in the Court the amount of such rent together with the 

process fee and service of notice upon the landlord” 

14. The first aspect of deposit in the Court is refusal by the landlords. But in 

the present case the plaintiff has failed to prove valid refusal.  

15. Secondly, the tenant has to deposit the rent in the court within fortnight 

of the rent falling due. In the instant case the rent fell due on 7th of 

every current month. However the challans of deposit of rent in the court 

exhibited by the defendant marked as ext. Y to SS shows that the rents 

were deposited much after it became due.   

16. Thirdly, the tenant has to prove that he took steps for issuing   notice to 

the landlord after depositing rent in the court. For that matter he has to 

pay the process fee along with written up notice to the landlord. 

17. The defendant in order to prove the above has called for some NJ 

records. However on perusal of those records, it is seen that in most of 

the NJ cases the notices are lying with the record without being issued to 

the landlord/ plaintiffs. Moreover, it is seen from perusal of NJ records 

that the rent were deposited  after expiry of  fortnight of its becoming 

due. The plaintiff relied on the case of On the death of Banwarilal 

Agarwalla Geeta Devi and. Vs. On the death of Tara Prasad Borthakur 

Amiya Devi Borthakur and Ors. (2015) 4 GLR 234, wherein Hon‟ble 

Gauhati High Court held that “the tenant must continue to tender rent 

during the pendency of the case in courts at all levels”. However, it is 

seen from the NJ records that there was no such continuation of rent by 

the defendant on behalf of the plaintiff. 

18. At this juncture i would like to refer to case of Hon‟ble Gauhati High Court 

in the reported case of Rup Chand Daftary--Vs Ashim Ranjan Modak 

And Anr [2000 (2) GLT 75] while considering the earlier decisions of 

the Supreme Court has held that the deposit in court should be made 

only after resorting to certain prescribed norms provided by the statute 

and without resorting to them if the deposit is made straightway in the 

court that is not the deposit in the eye of law and such a deposit cannot 
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give protection to the tenant. The law is that the protection is given to a 

tenant only if the tenant complies certain requirements and if the tenant 

does not comply with those requirements he cannot claim protection  

In the instant case at hand, it can be seen that the defendant has failed 

to comply with the requirements enshrined in the Sec 5(4) of the Assam 

Urban Areas Rent Control Act, 1972. And accordingly can be rightly held 

as the defaulter. 

Issue No.2 and 4 is accordingly answered. 

19. Issue No2 and 5: Whether the plaintiff has bonafide requirement of the 

suit premises? And whether the plaintiff is entitled to possession of suit 

premises by evicting the defendant? 

 

The plaintiff are claiming that suit house is an Assam type premises more 

than 60 years old and is in a dilapidated condition and  they require the 

suit premises to construct multi storied RCC building in its place to 

increase income . The plaintiff for the same has asked the defendant to 

vacate the suit premise. Both DW1 and DW2 stated in their cross 

examination that the plaintiff asked them to vacate the suit premise as he 

want to construct RCC building. DW 1 in his cross examination has  

stated that suit premise is situated in the business hub of Dhekiajuli and 

that near the suit premise there is a multi storied building. The defendant 

in the course of the argument argued that the plaintiff has not submitted 

any certificate of PWD to show that the tenanted premise is in a 

dilapidated condition and also questions whether ground of „new 

construction‟ can be held as bonafide. At this juncture, I would like to 

quote the decision of The Hon‟ble Gauhati High Court  in Shekhar Ch. 

Swami Vs. Indian Umbrella Manufacturing Co., 1997 ( 1) GLR 5 

wherein it was held that no rigorous proof is required to prove bonafide 

requirement. And again in another decision in Raghevandra Kumar Vs. 

Firm Prem Machinery & Co., (2000) 1 SCC 679 wherein the Apex 
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Court has held that as regards bonafide requirement the landlord is the 

best judge of his own need. 

So from the above discussion, it can be held that since, the suit premise 

is in the business hub and is surrounded by multi storied buildings, the 

old Assam type premise of the plaintiff is unable to render money to the 

plaintiff in the desired way. As such the requirement of the plaintiff 

cannot be stated to be malafide .  

Since now it is proved that the plaintiff requires the suit premise 

bonafide, the defendant is liable to be evicted from the suit premise. 

Issue no.3 and 5 are accordingly answered. 

20. Issue No.6 and 7 are decided together. It relates to Whether the plaintiff 

is entitled to other relief claimed for? To what other relief/reliefs the 

plaintiffs are entitled? 

 

From the discussion made on the above issues, it can be held that the 

plaintiff is entitled to the relief as prayed for. The plaintiff is entitled to 

recover arrear rent from the month of January 2011 to March 2013 @ 

Rs.759/- (Rupees Seven Hundred Fifty Nine) only per month i.e Rs. 

20,493/- (Rupees Twenty Thousand Four Hundred Ninety Three) only 

from the defendant after deduction of the advance amount of Rs.12,000/- 

(Rupees Twelve Thousand) paid by the defendant to the plaintiff and also 

for eviction of the defendant from the Schedule tenanted premises with 

his men and materials; 

21.                             O R D E R 

The suit is decreed on contest. The plaintiffs are entitled to recover 

possession of the suit premises by evicting the defendant, his men and 

materials. The plaintiffs are also entitled to recover arrear rent as claimed 

after deduction of the advance amount of Rs.12,000/- ( Rupees Twelve 

Thousand) only paid by the defendant to plaintiff(Late Devi Prasad Gope) 

at the time of starting of tenancy . They can withdraw the rent deposited 
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in the court so far. However, such withdrawal shall not imply condoning 

the plea of default. 

Prepare decree accordingly.  

Given under my hand and seal of the court on 8th day of January, 

2018. 

                                                            

                                                              

        J.Hazarika 

                                                            Munsiff No.2 

                                                           Tezpur, Sonitpur 
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APPENDIX 

PLAINTIFF’S WITNESS: 

1. PW1: BISWANATH GOPE 

2. PW2: SANKAR GOPE 

 

DEFENDANT’S WITNESS: 

1. DW1: PRIYA S RANJAN DUTTA 

2. DW2: AJIT DUTTA 

3. DW3: SANJIB BORAH (OFFICIAL) 

 

DOCUMETS OF PLAINTIFF: 

1. EXT. 1 TENANCY AGREEMENT DOCUMENTS DATED 1-02-1999 

2. EXT 2: TENANCY AGREEMENT DOCUMENTS DATED 2-02-2001 

3. EXT.3-36: HOUSE RENT RECEIPT 

 

         DOCUMENTS OF DEFENDANT: 

1. EXT. B- X: RENT RECEIPTS ISSUED BY PLAINTIFF TO 

DEFENDANT 

2. EXT. Y –SS: CHALLANS OF RENT PAID BEFORE COURT 

3. EXT. TT – OOO: NJ RECORDS 

 

 

 

                                                           J.Hazarika 

                                                       Munsiff No.2 

                                                       Tezpur, Sonitpur 


